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DorothyM. Gunn,Clerk
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100 West Randolph Street,
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Chicago,Illinois 60601
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DOUGLASLLP
191 N. Wacker Drive — Suite
3700
Chicago,IL 60606

BradleyP. Halloran
HearingOfficer
JamesR. ThompsonCenter
100 West Randolph Street,
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Chicago,Illinois 60601

PLEASE TAKE NOTICE that I havetodayfiled with the Office of the Clerk of the,

Pollution ControlBoardtheResponseto Motion for Reconsiderationand Oral Argument of

the illinois EnvironmentalProtectionAgency,a copyof whichis herewithserveduponyou.

ENVIRONMENTAL PROTECTIONAGENCY
OFTHE STATE OFILLINOIS

DeborahWilliams
AssistantCounsel
Division of LegalCounsel

DATED: November1, 2004

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, Illinois 62794-9276
(217) 782-5544

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

NOVEON, INC. f/k/a BF GOODRICH
CORPORATION, (Henry Facility),

Petitioner,

vs.

Respondent.

THIS FILING IS SUBMITTED ON RECYCLED PAPER



CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD NOV 03 2004

NOVEON, INC. f/k/a BF GOODRICH ) STATE OF ILLINOIS
CORPORATION, (Henry Facility), ). PCB 91-17 Pollution Control Board

) (NPDES Permit Appeal)
Petitioner, )

)
vs. )

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

RESPONSETO MOTION FOR RECONSIDERATION AND ORAL ARGUMENT

Now comestheRespondent,theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”),by one ofits attorneys,DeborahJ.Williams, AssistantCounsel,

pursuantto 35 Ill. Adm. Code101.520,101.902and 101.700andin responseto Noveon,.

Inc.’s (“Noveon” or“Petitioner”) Motion for ReconsiderationandOral Argumentstates

asfollows:

On September16, 2004theBoardruledon Noveon’sNationalPollutant

DischargeEliminationSystem(“NPDES”) PermitAppealin the~above-captioneddocket..

In a seventeen(17)pageOpinionandOrder,theBoardsustainedNoveon’sNPDES

permit (IL0001392)asissuedby theIllinois EPAon December28, 1990.1 On October

20, 2004,Noveonfiled the instantMotion askingtheBoardto reconsiderits Opinionin

this matterandadditionallyrequestingtheBoardto grantoralargument.

Thepurposeofa motion forreconsiderationis to bring to theBoard’sattention

newly-discoveredevidencewhichwasnot availableat thetimeofthehearing,changesin

the law orerrorsin theBoard’spreviousapplicationof theexistinglaw. VogueTyre &

RubberCompanyv. Office oftheStateFire Marshal,PCB95-78(January23, 2003),

‘Noveonfiled this appealof its NPDESonJanuary24, 1991.



citing to Korogluyanv. ChicagoTitle & Trust Co., 213 Ill. App. 3d 622, 572N.E.2d

1154 (1St Dist. 1992)andCitizensAgainstRegionalLandfill v. CountyBoardof

WhitesideCounty,PCB 93-156(March 11, 1993). Seealso, Turlek v. PollutionControl

Board,274Ill. App. 3d 244, 653 N.E. 2d 1288 (1St Dist. 1995). On its face,Noveon’s

Motion doesnotraisenewevidenceorchangesin the law. It simplyattemptsto

readdressargumentsalreadyconsideredandrejectedby theBoard.

FortunatelyNoveonhasnot attemptedto presentnewfactsfor theBoard’s

considerationin this matter. It is difficult to conceiveofanynewfactsthat couldnot

havebeendiscoveredin theinterveningdecadesincethis PermitAppealwasinitially

filed with theBoardorduring the courseoftheextensivehearingsheldoveratotal of

fourdaysin 1991 and2004. Additionally, Noveonraisesno newor existingcaselawor

statutoryprovisionsThat theBoardoverlookedor improperlyinterpretedin its Opinion

andOrder. Noveon’sMotion for Reconsiderationhasno basisin law orfactbeyondthe

Petitioner’sdesireto delayevenfurthertheeffectivenessofapermitlawftully issuedby

theAgencyin 1990.

Noveonhasalso movedtheBoardto grantoral argumentin this matterpursuant

to 35 Ill. Adm. Code101.700. Thatprovisionprovidesthat“[t]he purposeoforal

argumentis to addresslegalquestions.Oral argumentis not intendedto addressnew

facts.” 35 Iii. Adm. Code101.700(a).In determiningwhetherto grantoral argument,the

Boardconsiderstheuniquenessofthe issueor conflictsof law. 35 Ill. Adm. Code

101.700(b).Oral Argumentis rarelygrantedbytheBoardandhasneverbeengranted

AFTER theBoardhasissueda final Opinion andOrderin apermit appeal. In fact, the

Boardhasonly oncepreviouslygrantedarequestfor oral argumentin apermit appeal
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proceeding.See,PrairieRiversNetworkv. JEPAandBlackBeautyCoalCompany,PCB

01-112 (August9, 2001). It’s not entirelyclearwhyNoveonhasrequestedoralargument

in thismatter,but it is certainlynot to addressacomplexareaoflaw orconflictingprior

Boarddecisions. If Noveonhadfelt oral argumentwasnecessaryto addressan issueof

law in this matter,it-wouldhaverequestedsuchaproceedingat somepoint duringthe

multiple daysofhearingsin 1991 and2004andin pre-hearingandpost-hearingbriefs.

The fact that Noveonhaswaiteduntil aftertheBoard’sfinal Orderis evidencethat

Noveon’srequestis motivatedby thegoalofdelayor in a lastditch effort to reargueits

casebeforetheBoard.

All theargumentsraisedin Noveon’sMotion werethoroughlyaddressedby the

permit appealrecord,hearingtestimony,pre-hearingbriefsandpost-hearingbriefs

submittedby theparties. Thefact thatNoveondisagreeswith conclusionsreachedby the

Boardin this matteris not abasisfor a Motion to Reconsider.In reachingits Opinion in

this matterit wasnecessaryfortheBoardto reviewthousandsofpagesofdocuments

spanningaperiodofover thirty years. TheBoarddid so successftillyin reachingthe

correctresultundertheEnvironmentalProtectionAct andNoveonshouldnotbeallowed

to furtherdelaythe effectivenessoftheBoard’sOrder.
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WHEREFORE,for thereasonsstatedabove,theRespondent,Illinois EPA,

respectfullyrequeststhatPetitionersMotion for ReconsiderationandOral Argumentbe

DeborahJ. illiams
AssistantCounsel
Division ofLegalCounsel

DATED: November3, 2004

Illinois EnvironmentalProtectionAgency
1021 N. GrandAve. East
P.O.Box 19276
Springfield,Illinois 62794-9276 THIS FILING IS SUBMITTED
217/782-5544 ON RECYCLEDPAPER
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)
- STATE OF ILLINOIS

COUNTY OF SANGAMON

I, theundersigned,on oathstatethat I haveservedtheattachedResponseto Motion for

Reconsiderationand Oral Argument upon thepersonto whomit is directed,by placinga copyin an

envelopeaddressedto:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter

- 100 West Randolph Street,
Suite. 11-500
Chicago,Illinois 60601
(First ClassMail)

SheilaH. Deely
GARDNER CARTON
DOUGLAS LLP
191 N. Wacker Drive — Suite
3700
Chicago,IL 60606
(First ClassMail)

BradleyP. Halloran
& HearingOfficer

JamesR. ThompsonCenter
100 West Randolph Street,
Suite. 11-500
Chicago,Illinois 60601
(First ClassMail)

andmailing it from Springfield, flhinois on November1, 2004with sufficientpostageaffixed asindicated

above.

SUBSCRIBEDAND SWORN TO BEFORE ME

This 1st d of November,~L
NotaryPublic

•

OFFICIAL SEAL
:~: BRENDA BOEHNER
~,:NOTARY PUBLIC, STATE OF ILLINOIS ~
~:MYCOMMISSION EXPIRES 1 1-14-2005:i:

SS
)
)
)
)

PROOF OF SERVICE
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